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Proposed  Prohibition;  Public  Hearing 

AGENCY:  Economic  Regulatory  Ad¬ 
ministration.  Department  of  Energy. 

ACTION:  Notice  of  proposed  rulemak¬ 
ing  and  public  hearing. 

SUMMARY:  The  Economic  Regula¬ 
tory  Administration  (ERA)  of  the  De¬ 
partment  of  Energy  (DOE)  proposes 
this  rule  to  carry  out  provisions  of  the 
Powerplant  and  Industrial  Fuel  Use 
Act  of  1978  (the  Act)  which  prohibit 
the  installation  of  new  or  replacement 
natural  gas  outdoor  lighting  fixtures 
by  local  distribution  companies  and 
direct  industrial  customers.  The  Act 
also  prohibits  local  distribution  com¬ 
panies  from  providing  natural  gas  to 
residential,  commercial,  and  industrial 
customers  for  use  in  outdoor  lighting, 
as  well  as  prohibiting  the  use  of  natu¬ 
ral  gas  by  direct  industrial  customers 
for  outdoor  lighting.  ERA  also  has  the 
prerogative  of  delegating,  to  the 
States,  its  authority  for  administering 
prohibitions  with  regard  to  gas  light¬ 
ing  under  section  402  of  the  Act.  and 
proposes  to  do  so  in  this  rule. 

DATES:  Comments  by  April  16.  1979; 
hearing  to  be  held  at  9:30  a.m.  on 
March  22.  1979. 

ADDRESS:  Any  person  wishing  to 
comment  on  this  proposed  rule  should 
send  10  copies  of  written  comments  to: 
Department  of  Energy.  Office  of 
Public  Hearing  Management.  Room 
2313.  2000  M  Street.  N.W..  Docket 
ERA-R-79-6.  Washington.  D.C.  20461. 
Telephone  202-254-5201.  This  address 
should  also  be  used  to  make  requests 
to  speak  at  the  public  hearing  and  for 
submitting  copies  of  hearing  testimo¬ 
ny.  Hearing  location:  Room  2105.  2000 
M  Street.  NW..  Washington.  D.C. 
20461. 

FOR  FURTHER  INFORMATION 
CONTACrr: 

Barry  W.  Hirsch.  Office  of  Utility 
Systems.  Economic  Regulatory  Ad¬ 
ministration.  Department  of  Energy, 
I  2000  M  Street,  N.W.  (Vanguard  538), 
Washington,  D.C.  20461,  202-254- 
9700. 

Robert  C.  Gillette  (Hearing  Proce¬ 
dures),  Office  of  Public  Hearing 
Management,  2000  M  Street,  NW,, 
Room  2222,  Washington,  D.C.  20461, 
202-254-5201. 

SUPPLEMENTARY  INFORMATION: 


PROPOSED  RULES 

BACKGRomn)  and  Purpose 

On  November  9,  1978,  the  President 
signed  into  law  the  Powerplant  and  In¬ 
dustrial  Fuel  Use  Act  of  1978  as  one 
part  of  the  National  Energy  Act.  Sec¬ 
tion  402  of  the  Act.  “Prohibition  on 
Use  of  Natural  Gas  for  Decorative 
Outdoor  Lighting,”  directs  DOE 
(ERA)  to  pi-ohibit  by  rule,  by  May  8, 
1979,  any  local  distribution  company 
from  supplying  natural  gas  for  use  in 
outdoor  lighting  and  any  direct  indus¬ 
trial  customers  from  using  natural  gas 
for  outdoor  lighting.  The  purpose  of 
this  Notice  is  to  propose  such  a  rule. 
In  addition,  the  Act  prohibits,  effec¬ 
tive  November  9,  1978,  the  installation 
of  new  outdoor  lighting  fixtures  using 
natural  gas. 

Under  the  Act,  ERA  has  the  prerog¬ 
ative  of  fully  delegating  responsibility 
and  authority  for  implementation  of 
Section  402  to  appropriate  State  regu¬ 
latory  authorities.  This  proposed  rule 
exercises  this  prerogative  and  pre¬ 
scribes  those  conditions  and  require¬ 
ments  imposed  by  ERA  pursuant  to 
the  delegation. 

Environmental  Impact 

After  reviewing  the  rule  pursuant  to 
DOE’S  responsibilities  under  the  Na¬ 
tional  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321,  et  seq.),  ERA  has 
determined  that  the  proposed  action 
does  not  constitute  a  federal  action 
significantly  affecting  the  quality  of 
the  human  environment.  Therefore, 
no  environmental  assessment  or  envi¬ 
ronmental  impact  statement  was  pre¬ 
pared  and  a  negative  determination  to 
that  effect  is  hereby  issued. 

Regulatory  Impact 

ERA  has  determined  that  the  publi¬ 
cation  of  this  rule  does  constitute  a 
significant  regulatory  action.  Prepara¬ 
tion  of  a  regulatory  analysis  is  not  re¬ 
quired.  however,  on  the  basis  of  crite¬ 
ria  established  by  Executive  Order 
12044.  This  conclusion  is  based  on  the 
fact  that  the  rule  w'ill  not  have  a 
major  impact.  That  is.  it  is  not  likely 
to  impose  a  gross  economic  annual 
cost  of  $100  million  or  more;  nor  is  the 
rule  likely  to  impose  a  major  increase 
in  costs  or  prices  for  individual  indus¬ 
tries,  levels  of  government,  geographic 
regions,  or  demographic  groups. 

It  is  estimated  that  1.5  million  natu¬ 
ral  gas  outdoor  lighting  fixtures  will 
be  affected  by  this  rule.  Since  the 
average  annual  gas  usage  per  fixture  is 
about  18,000  cubic  feet,  this  will  result 
in  gas  savings  of  27.5  trillion  BTU’s 
per  year.  Asiuming  substitution  of 
electric  lighting  for  40  percent  of 
those  natural  gas  fixtures  eliminated, 
and  further  assuming  that  the  substi¬ 
tute  electric  lighting  will  use  a  60  watt 
bulb  for  an  average  of  five  hours  a 
days,  the  net  energy  savings  would  be 


about  26.8  trillion  BTU’s  per  year  or 
13,110  barrels  of  oil  per  day  equivalent 
(BPDE).  This  represents  approximate¬ 
ly  0.14  percent  of  national  annual  nat¬ 
ural  gas  consumption. 

Specific  Comments  Requested 

ERA  is  issuing  this  proposed  rule 
with  the  desire  of  focusing  public  at¬ 
tention  and  discussion  on  ERA’S  pro¬ 
posal  for  implementing  Section  402  of 
the  Act.  The  public  is  encouraged  to 
comment  not  only  on  those  issues  enu¬ 
merated  below,  but  on  all  aspects  of 
this  rule.  ERA  will  consider  all  com¬ 
ments  before  reaching  any  final  deci¬ 
sions. 

1.  Delegation  of  Authority.  The  Act 
gives  ERA  the  prerogative  of  delegat¬ 
ing  responsibility  and  authority  for 
administering  the  program  to  the  ap¬ 
propriate  State  regulatory  authorities. 
We  propose  to  exercise  this  option, 
noting  that  the  congressional  confer¬ 
ees,  in  their  Explanatory  Statement 
for  the  Act,  explicitly  encourage  DOE 
to  do  so.  Enforcement  of  the  statutory 
provisions  of  the  Act  constitutes  a  reg¬ 
ulatory  activity  most  appropriately 
conducted  at  the  State  level.  Programs 
to  prohibit  the  use  of  natural  gas  for 
outdoor  lighting  already  exist  in  21 
States.  Delegating  authority  to  the  ap¬ 
propriate  State  regulatory  authorities, 
with  minimum  Federal  guidance,  will 
allow  sensitivity  to  local  conditions. 

ERA  believes  that  the  appropriate 
State  regulatory  authority  for  admin¬ 
istering  the  program  will  be,  in  most 
cases,  the  agency  which  has  authority 
to  fix,  modify  or  approve  rates  for  the 
sale  of  natural  gas.  Though  this  will 
generally  be  the  public  utility  or 
public  service  commission,  in  some 
cases  a  municipality  will  have  the  au¬ 
thority  to  determine  its  own  rates  and 
will  be  responsible  for  program  admin¬ 
istration  in  its  service  area.  In  other 
cases.  State  law  may  provide  that 
some  agency  other  than  a  public  util¬ 
ity  or  public  service  commission  has 
jurisdiction  in  regard  to  prohibiting 
the  use  of  natural  gas  for  outdoor 
lighting.  The  definition  of  “State  regu¬ 
latory  authority”  found  in  §  516.11(g) 
of  the  rule  allows  flexibility  in  these 
cases. 

ERA  also  requests  comments  regard¬ 
ing  any  role  that  the  Federal  Energy 
Regulatory  Commission  should  play  in 
regard  to  the  prohibition  on  the 
supply  of  natural  gas  by  pipeline  com¬ 
panies  to  industrial  customers. 

2.  Guidance  on  Exemptions— Gener- 
aL  ERA  has  made  provisions  for 
States  to  adopt  their  own  criteria  and 
the  guidance  set  forth  in  this  rule  ap¬ 
plies  until  such-  time  as  the  various 
States  exercise  this  option.  ERA  is 
particularly  interested  in  receiving 
comments  regarding  the  practicality 
and  fairness  of  the  guidance  provided 
as  criteria  by  the  States  for  granting 
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exemptions.  ERA  is  also  interested  in 
suggestions  as  to  the  appropriate  role 
of  Federal  or  State  government  agen¬ 
cies  or  natural  gas  utility  companies  in 
providing  assistance  in  converting  to 
alternate  lighting  facilities. 

3.  Guidance  on  Exemptions— Light¬ 
ing  of  Historical  Significance.  ERA 
believes  that  the  historical  signifi¬ 
cance  of  a  property  should  be  founded 
upon  a  showing  that  the  specifically 
identified  historic  property: 

•  Is  listed  on  the  National  Register 
of  Historical  Places  maintained  by  the 
Heritage  Conservation  and  Recreation 
Service,  Department  of  Interior,  or  is 
officially  determined  eligible  for  list¬ 
ing  by  the  Secretary  of  Interior  (pur¬ 
suant  to  the  National  Historic  Preser¬ 
vation  Act,  16  U.S.C.  470);  or 

•  Is  in  a  district  whose  State  stat¬ 
utes  are  certified  as  providing  ade¬ 
quate  protection  of  historic  places  by 
the  Secretary  of  the  Department  of 
Interior  (pursuant  to  the  Tax  Reform 
Act  of  1976,  26  U.S.C.  191,  280B). 

An  element  was  added  regarding  cer¬ 
tification  by  the  petitioner  that  the 
specifically  identified  natural  gas  out¬ 
door  lighting  fixture  meaningfully 
contributes  to  the  quality  of  signifi¬ 
cance  of  the  historic  property.  ERA 
recognizes  the  subjective  nature  of  the 
requirement.  ERA  feels,  however,  that 
adding  more  specific  criteria  or  requir¬ 
ing  documentation  would  not  serve 
the  purposes  of  the  Act,  since  the  reg¬ 
ulatory  burden  this  would  entail 
would  be  significant,  with  little  benefit 
in  terms  of  increased  energy  savings. 

ERA  particularly  invites  comments 
from  the  Heritage  Conservation  and 
Recreation  Service,  Department  of  In¬ 
terior,  and  the  State  Historic  Preserva¬ 
tion  Officers. 

4.  Guidance  on  Exemptions— Safety. 
ERA  believes  that  it  is  not  sufficient 
for  a  petitioner  to  show  only  that  a 
natural  gas  outdoor  lighting  fixture  is 
required  to  protect  the  safety  of  per¬ 
sons  and  property  before  a  safety  ex¬ 
emption  is  granted.  For  this  reason, 
ERA’S  guidance  includes  a  provision 
that  a  person  demonstrate  that  con¬ 
version  to  another  lighting  system 
would  entail  substantial  and  unjusti¬ 
fied  expense. 

Public  Hearing  and  Comment 
Procedures 

1.  Written  Comments.  The  public  is 
invited  to  submit  data,  views  or  argu¬ 
ments  with  respect  to  the  proposals 
set  forth  in  this  rule. 

2.  Public  Hearings— &.  Procedures  for 
request  to  make  oral  presentation.  If 
you  have  any  interest  in  this  notice,  or 
represent  a  person,  group,  or  class  of 
persons  that  has  an  interest,  you  may 
request  an  opportunity  to  speak  at  the 
public  hearing.  Requests  to  speak 
must  be  received  in  writing  by  4:30 
p.m.  on  March  8,  1979, 


In  your  request,  briefly  describe 
your  interest  and,  if  applicable,  state 
why  you  are  a  proper  representative  of 
a  group  or  class  of  persons  having 
such  interest.  In  addition,  give  a  con¬ 
cise  summary  of  the  proposed  oral 
presentation  and  a  phone  number 
where  ERA  may  contact  you  through 
March  21,  1979.  If  ERA  selects  you  to 
be  heard,  you  will  be  told  before 
March  14, 1979.  For  distribution  at  the 
hearings,  you  should  submit  100  copies 
of  your  hearing  testimony  for  receipt 
by  4:30  p.m.,  on  March  21, 1979, 
b.  Conduct  of  the  Hearing.  ERA  re¬ 
serves  the  right  to  select  the  persons 
to  be  heard  at  the  hearing,  to  schedule 
their  respective  presentations,  and  to 
establish  the  procedures  governing  the 
conduct  of  the  hearing,  ERA  may 
limit  the  length  of  each  presentation, 
based  on  the  number  of  persons  re¬ 
questing  to  be  heard.  ERA  will  desig¬ 
nate  an  official  to  preside  at  the  hear¬ 
ing.  This  will  not  be  a  judicial  or  evi¬ 
dentiary-type  hearing.  Questions  may 
be  asked  only  to  those  conducting  the 
hearing.  At  the  conclusion  of  all  initial 
oral  statements,  each  person  who  has 
made  an  oral  statement  may  be  given 
the  opportunity,  if  he  so  desires,  to 
make  a  rebuttal  statement.  Rebuttal 
statements  will  also  be  subject  to  time 
limitations. 

If  you  wish  to  ask  a  question  at  the 
hearing,  you  must  submit  it  in  writing 
to  the  presiding  officer.  The  presiding 
officer  will  determine  whether  the 
question  is  relevant  and  whether  time 
limitations  permit  it  to  be  presented 
for  answer. 

The  presiding  officer  will  announce 
any  further  procedural  rules  needed 
for  the  proper  conduct  of  the  hearing. 

ERA  will  have  a  transcript  made  of 
the  hearing,  and  ERA  will  retain  the 
entire  record  of  the  hearing,  including 
the  transcript,  and  make  it  available 
for  inspection  at  the  Freedom  of  In¬ 
formation  Office,  Room  GA  152,  1000 
Independence  Avenue,  S.W.,  Washing¬ 
ton,  D.C.,  between  the  hours  of  8:00 
a.m.  and  4:30  p.m.,  Monday  through 
Friday.  You  may  purchase  a  copy  of 
the  transcript  from  the  reporter. 

Issued  in  Washington,  D.C.,  on  Feb¬ 
ruary  7,  1979. 

Hazel  R.  Rollins, 
Acting  Administrator,  Economic 
Regulatory  Administration. 

Part  516  is  added  to  Title  10,  Chap¬ 
ter  II,  to  read  as  follows: 

PART  516— PROHIBITION  ON  SALE  AND 
DIRECT  INDUSTRIAL  USE  OF  NATURAL  GAS 
FOR  OUTDOOR  LIGHTING 

Subporl  A — GaiMrol  Purpoi*  and  Scop*:  Definitions 
Sec. 

516.10  General  purpose  and  scope. 

516.11  Definitions. 


SwbpoH  B — Prohibitions 

Sec. 

516.20  General  prohibition  on  installation 
of  natural  gas  outdoor  lighting  fixtures. 

516.21  General  prohibition  on  sale  of  natu¬ 
ral  gas  for  use  in  outdoor  lighting. 

518.22  Prohibition  on  use  of  natural  gas  by 
direct  industrial  customers  for  outdoor 
lighting. 

Swbport  C — Deiegotion  of  Authority 

516.30  Delegation. 

516.31  Reports. 

516.32  Recission. 

Subport  D — Guidonco  on  Exomptions 

516.41  Applicability. 

516.42  Lighting  of  historical  significance. 

516.43  Memorial  lighting. 

516.44  Safety  of  persons  and  property. 

516.45  Time  to  install  substitute  lighting. 

516.46  Substantial  expense. 

516.47  Public  interest. 

Subpart  A — General  Purpose  and  Scope; 
Definitions 

§  516.10  General  purpose  and  scope. 

(a)  The  purpose  of  this  rule  is  to  im¬ 
plement  section  402  of  Pub.  L.  95-620, 
the  Powerplant  and  Industrial  Fuel 
Use  Act  of  1978  (the  Act).  The  objec¬ 
tive  of  section  402  of  the  Act  is  to 
eliminate  the  use  of  natural  gas  for 
nonessential  outdoor  lighting  and  to 
conserve  such  gas  for  the  benefit  of 
present  and  future  generations. 

(b)  The  rule  consists  of  four  sub¬ 
parts.  Subpart  A  consists  of  this  sec¬ 
tion,  entitled  “General  Purpose  and 
Scope,”  and  §  516.11,  “Definitions.” 

(c)  Subpart  B  contains  the  prohibi¬ 
tions  on  the  installation  of  natural  gas 
outdoor  lighting  fixtures  and  the  sale 
and  direct  industrial  use  of  natural  gas 
for  outdoor  lighting.  Section  516.20 
prohibits  the  installation  of  natural 
gas  outdoor  lighting  fixtures.  Sections 
516.21  and  516.22  prohibit  local  distri¬ 
bution  companies  from  providing  nat¬ 
ural  gas  to  residential,  commercial, 
and  industrial  customers  for  use  in 
outdoor  lighting  as  well  as  prohibiting 
the  use  of  natural  gas  by  direct  indus¬ 
trial  customers  for  outdoor  lighting. 

(d)  Subpart  C  delegates  to  the  ap¬ 
propriate  State  regulatory  authorities 
the  responsibility  and  authority  of  the 
Secretary  of  DOE  with  regard  to  natu¬ 
ral  gas  outdoor  lighting.  The  specific 
authorities  delegated  are  set  forth  in 
§516.30.  Section  516.31  sets  forth  the 
reports  which  the  appropriate  State 
regulatory  authorities  are  required  to 
submit  to  ERA.  Section  516.32  pro¬ 
vides  for  rescission,  by  ERA,  of  the 
delegation  of  authority  as  it  applies  to 
any  particular  State. 

(e)  Subpart  D  sets  forth  guidance  to 
be  followed  by  the  appropriate  State 
regulatory  authorities  in  granting  or 
denying  requests  for  exemption  in  the 
absence  of  the  exercise  of  authority  by 
the  State  in  promulgating  its  own  cri¬ 
teria.  Criteria  for  granting  or  denying 
exemptions  are  provided  for  each  of 
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the  categories  of  exemption  estab¬ 
lished  by  the  Act:  Lighting  of  histori¬ 
cal  significance  (§516.42);  memorial 
light  (§516.43);  safety  of  persons  and 
property  (§  516.44);  time  to  install  sub¬ 
stitute  lighting  (§516.45);  substantial 
expense  (§516.46);  and  public  interest 
(§516.47). 

§516.11  Defiaitiong. 

Unless  otherwise  expressly  provided, 
for  the  purposes  of  this  rule— 

(a)  The  term  “direct  industrial  cus¬ 
tomer”  means  an  industrial  user  of 
natural  gas  who  obtains  the  natural 
gas  under  a  contract  with  a  natural 
gas  pipeline  company,  or  any  agent 
thereof. 

(b)  The  term  “local  distribution  com¬ 
pany”  means  any  person  engaged  in 
the  business  of  interstate  or  intrastate 
transportation  and  local  distribution 
of  natural  gas  for  ultimate  consump¬ 
tion. 

(c)  The  term  “natural  gas”  means 
any  fuel  consisting  in  whole  or  in  part 
of  natural  gras,  liquid  petroleum  gas,  or 
synthetic  gas  derived  from  petroleum 
or  natural  gas  liquids. 

(d)  The  term  “natural  gas  outdoor 
lighting  fixture”  means  a  complete 
stationary  natural  gras  outdoor  light¬ 
ing  unit,  or  any  parts  thereof,  which 
may  include  a  mantle  or  mantles  to¬ 
gether  with  the  parts  designed  to  dis¬ 
tribute  the  light,  to  position  and  pro¬ 
tect  the  mantles  and  fuel  supply  lines, 
and  to  connect  the  mantle  or  mantles 
to  the  fuel  supply. 

(e)  The  term  “pipeline  company” 
means  any  person  engaged  in  the  busi¬ 
ness  of  interstate  or  intrastate  trans¬ 
portation  of  natural  gas  by  pipeline 
other  than  as  a  local  distribution  com¬ 
pany. 

(f)  The  term  “residence”  means  any 
single  or  multiple  family  dwelling  unit, 
including  commonly  held  areas  associ¬ 
ated  with  such  unit  and  including  mul¬ 
tiple  family  dwelling  units  which  may 
be  classified  by  the  local  distribution 
company  as  “commercial”  customers. 

(g)  The  term  “State  regulatory  au¬ 
thority”  means  any  agency  of  the  50 
States,  the  District  of  Columbia, 
Puerto  Rico,  or  any  territory  or  pos¬ 
session  of  the  United  States,  which 
has  authority  to  fix,  modify  or  ap¬ 
prove  rates  for  the  sale  of  natural  gas 
by  local  distribution  companies  within 
that  State,  unless  otherw^ise  designat¬ 
ed  by  ERA.  In  the  case  of  a  local  dis¬ 
tribution  company  which  is  not  rege¬ 
lated  by  a  State  regulatory  authority, 
references  in  this  part  to  “State  regu¬ 
latory  authority”  or  “State”  shall  be 
treated  as  references  to  such  local  dis¬ 
tribution  company. 

(h)  The  term  “substitute  lighting” 
means  outdoor  lighting  which  does  not 
directly  bum  natural  gas. 
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Stibpoft  B — Prohibition* 

§  516.20  General  prohibition  on  installa¬ 
tion  of  natur^  gas  outdoor  lighting 
fixtures. 

(a)  Prohibition.  No  local  distribution 
company  or  direct  industrial  customer 
shall  install  any  natural  gas  outdoor 
lighting  fixture. 

(b)  Effective  date.  The  prohibition 
stated  in  paragraph  (a)  of  this  section 
shall  be  effective  beginning  on  Novem¬ 
ber  9.  1978. 

§516.21  General  prohibition  on  sale  of 
natural  gas  for  use  in  outdoor  lighting. 

(a)  Prohibition.  No  local  distribution 
company  shall  supply  natural  gas  for 
use  in  outdoor  lighting. 

(b)  Effective  dates.  (1)  In  the  case  of 
any  residential,  commercial,  or  indus¬ 
trial  customer,  the  prohibition  stated 
in  paragraph  (a)  of  this  section  shall 
be  effective  on  May  8,  1979,  unless  a 
later  effective  date  is  applicable  under 
paragraphs  (b)  (2).  (3),  or  (4)  of  this 
section. 

(2)  In  the  case  of  any  industrial  or 
commercial  structure  to  which  natural 
gas  was  being  supplied  by  the  local  dis¬ 
tribution  company  for  outdoor  light¬ 
ing  use  on  November  9,  1978,  the  pro¬ 
hibition  stated  in  paragraph  (a)  of  this 
section  shall  be  effective  on  November 
5,  1979. 

(3)  In  the  case  of  any  municipal  out¬ 
door  lighing  fixture  to  which  natural 
gas  w'as  being  supplied  by  the  local  dis¬ 
tribution  company  for  outdoor  light¬ 
ing  use  on  November  9,  1978,  the  pro¬ 
hibition  stated  in  paragraph  (a)  of  this 
section  shall  be  effective  January  1, 
1982. 

(4)  In  the  case  of  any  outdoor  light¬ 
ing  fixture  used  in  connection  with  a 
residence  to  w'hich  natural  gas  was 
being  supplied  by  the  local  distribu¬ 
tion  company  for  outdoor  lighting  use 
on  November  9,  1978.  the  prohibition 
stated  in  paragraph  (a)  of  this  section 
shall  be  effective  January  1, 1982. 

§  516.22  Prohibition  on  use  of  natural  gas 
by  direct  industrial  customers  for  out¬ 
door  lighting. 

(a)  Prohibition.  No  direct  industrial 
customer  shall  use  natural  gas  for  out¬ 
door  lighting. 

(b)  Effective  dates.  (1)  In  the  case  of 
a  direct  industrial  customer  who  was 
using  natural  gas  for  outdoor  lighting 
on  November  9,  1978,  the  prohibition 
stated  in  paragraph  (a)  of  this  section 
shall  be  effective  on  November  5,  1979. 

(2)  In  the  case  of  a  direct  industrial 
customer  using  a  natural  gas  outdoor 
lighting  fixture(s)  that; 

(i)  Was  installed  prior  to  the  ban  on 
the  installation  of  such  fixture(s)  set 
out  in  §  516.20  of  this  rule;  and 

(ii)  Was  not  using  natural  gas  for 
such  fixture(s)  on  the  date  this  rule  is 
issued  as  a  final  rule— 


The  prohibition  stated  in  paragraph 
(a)  of  this  section  shall  be  ef/ective  on 
May  8.  1979. 

Siibpart  C — Oelegation  of  AuHiority 
§  516.30  Scope. 

Pursuant  to  section  402(e)  of  the 
Act,  ERA  delegates  to  the  appropriate 
State  regulatory  authorities,  effective 
on  the  date  this  rule  is  issued  as  a 
final  rule,  the  full  responsibility  and 
authority  of  the  Secretary  of  DOE 
with  regard  to  natural  gas  outdoor 
lighting.  The  authorities  and  responsi¬ 
bilities  delegated  by  this  rule  to  the 
appropriate  State  regulatory  authori¬ 
ties  are  those  enumerated  in  para¬ 
graphs  (a)  through  (g)  of  this  section. 

(a)  Authority  to  promulgate  regula¬ 
tions.  The  authority  to  promulgate 
regulations  pursuant  to  Subpart  B  of 
this  rule,  prohibiting  the  installation 
of  natural  gas  outdoor  lighting  fix¬ 
tures  and  the  sale  and  direct  industrial 
use  of  natural  gas  for  outdoor  lighting, 
is  delegated  to  the  appropriate  State 
regulatory  authorities. 

(b)  Authority  to  issue  orders.  The  au¬ 
thority  to  issue  orders  exempting  cer¬ 
tain  natural  gas  outdoor  lighting  fix¬ 
tures  from  the  prohibitions  set  forth 
in  Subpart  B  of  this  rule  is  delegated 
to  the  appropriate  State  regulatory 
authorities.  Such  exemption  orders 
may  be  issued  on  the  basis  of: 

(1)  Lighting  of  historical  signifi¬ 
cance: 

(2)  Memorial  lighting; 

(3)  Lighting  which  is  necessary  to 
protect  the  safety  of  persons  and  prop¬ 
erty; 

(4)  the  necessity  to  permit  the  in¬ 
stallation  of  substitute  lighting  where 
no  adequate  outdoor  lighting  (other 
than  that  using  natural  gas)  existed 
on  November  9,  1978; 

(5)  Substantial  expense  which  would 
not  be  cost  justified;  or 

(6)  The  public  interest  and  consist¬ 
ency  with  the  purposes  of  the  Act. 

(c)  Authority  to  establish  exemption 
criteria.  The  authority  to  establish  cri¬ 
teria  to  be  used  in  making  any  deter¬ 
minations  to  issue  any  orders  relating 
to  exemptions  from  the  prohibitiorLs 
set’  forth  in  Subpart  B  of  this  rule  is 
delegated  to  the  appropriate  State  reg¬ 
ulatory  authorities. 

(d)  Authority  to  establish  exemption 
procedures.  The  authority  to  establish 
procedures  for  the  acceptance,  proc¬ 
essing,  consideration,  and  grant  or 
denial  of  applications  and  requests  for 
exemptions  from  the  prohibitions  set 
forth  in  Subpart  B  of  this  rule  is  dele¬ 
gated  to  the  appropriate  State  regula¬ 
tory  authorities. 

(e)  Authority  to  establish  enforce¬ 
ment  mechanisms.  The  authority  to 
establish  enforcement  policies,  criteria 
and  procedures  with  respect  to  the 
prohibitions  set  forth  in  Subpart  B  of 
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this  rule  is  delegated  to  the  appropri¬ 
ate  State  regulatory  authorities. 

(f)  Authority  to  enforce  prohibitions 
and  assess  civil  penalties.  The  author¬ 
ity  to  enforce  the  prohibitions  set 
forth  in  Subpart  B  of  this  rule,  includ¬ 
ing  the  authority  to  assess  civil  penal¬ 
ties  for  noncompliance  with  such  pro¬ 
hibitions  pursuant  to  Section  723(c)  of 
the  Act.  is  delegated  to  the  appropri¬ 
ate  State  regulatory  authorities. 

(g)  Authority  to  investigate.  The  au¬ 
thority  to  initiate  investigations  and 
compel  the  submission  of  data  or  rele¬ 
vant  documents  is  delegated  to  the  ap¬ 
propriate  State  regulatory  authorities. 

§  516.31  Reports. 

Pursuant  to  this  delegation,  the  ap¬ 
propriate  State  regulatory  authority 
shall  submit  to  ERA  the  documents 
specified  in  paragraphs  (a)  and  (b)  of 
this  section.  Such  documents  shall  be 
submitted  to:  Economic  Regulatory 
Administration,  Office  of  Utility  Sys¬ 
tems,  Department  of  Energy,  2000  M 
Street.  NW.  (Vanguard  538-A),  Wash¬ 
ington,  D.C.  20461. 

(a)  Annual  Report  The  appropriate 
State  regulatory  authority  shall 
submit  annually  to  ERA,  until  Janu¬ 
ary  1,  1984,  either  in  separate  format 
or  in  conjunction  with  reports  re¬ 
quired  by  DOE  pursuant  to  require¬ 
ments  established  under  Section  309 
of  the  Public  Utility  Regulatory  Poli¬ 
cies  Act  of  1978,  92  Stat.  3117  (Pub.  L. 
95-617),  a  report  setting  forth: 

(1)  Current  estimated  annual  natu¬ 
ral  gas  consumption  within  the  State 
attributable  to  outdoor  lighting; 

(2)  A  current  set  of  rules  and  regula¬ 
tions  establishing  any  prohibitions 
against  the  use  of  outdoor  natural  gas 
lighting,  for  enforcing  the  prohibi¬ 
tions,  and  for  granting  or  denying  ex¬ 
emptions  to  the  prohibitions:  and 

(3)  A  summary  of  orders  granted  and 
denied  during  the  year,  by  category  of 
exemption,  and  including  the  rationale 
for  such  grant  or  denial. 

(b)  Enforcement  plan.  The  appropri¬ 
ate  State  regulatory  authority  shall 
submit  to  ERA,  within  one  year  of  the 
date  this  rule  becomes  a  final  rule,  an 
enforcement  plan  containing  the  fol¬ 
lowing: 

(1)  Copies  of  all  State  statutes,  rules 
or  regulations  relating  to  the  regula¬ 
tion  or  prohibition  of  natural  gas 
lighting  within  the  State; 

(2)  A  description  of  the  State’s  cur¬ 
rent  or  projected  efforts  to  enforce 
the  prohibitions  set  forth  in  Subpart 
B  of  this  rule:  and 

(3)  A  current  copy  of  all  State  proce¬ 
dures  to  grant  or  deny  an  exemption 
from  the  prohibitions  set  forth  in  Sub¬ 
part  B  of  this  rule. 

§516.32  Rescission. 

This  delegation  as  it  applies  to  any 
particular  State  my  be  rescinded  by 


ERA  at  any  time  by  notifying  the  ap¬ 
propriate  State  Regulatory  authority 
of  such  rescission. 

Subpart  D — Guidanc*  on  Exemptions 

§  516.41  Applicability. 

The  appropriate  State  regulatory 
authority  shall  grant  or  deny  a  re¬ 
quest  for  exemption  on  the  basis  of 
the  guidance  specified  in  this  subpart 
until  such  time  as  the  appropriate 
State  regulatory  authority  chooses  to 
exercise  the  authority  delegated  by 
§  516.30(c)  of  this  rule. 

§  516.42  Lighting  of  historical  signifi¬ 
cance. 

(a)  Scope.  A  Federal,  State  or  local 
government  agency,  or  an  appropriate 
historical  association,  may  petition  the 
appropriate  State  regulatory  authori¬ 
ty  for  an  exemption  from  the  prohibi¬ 
tions  set  forth  in  §§  516.20  and  516.21 
of  this  rule  on  the  basis  of  historical 
significance.  An  exemption  on  the 
basis  of  historical  significance  for  a 
commercial  establishment  may  be 're¬ 
quested  by  any  interested  person.  In 
the  case  of  a  petition  for  an  exemption 
from  the  prohibition  set  forth  in 
§516.20  of  this  rule  (General  prohibi¬ 
tion  on  installation  of  natural  gas  out¬ 
door  lighting  fixtures),  an  exemption 
shall  be  granted  only  for  replacement 
of  a  natural  gas  outdoor  lighting 
fixture(s)  that  was  installed  prior  to 
November  9,  1978. 

(b)  Criteria.  The  criteria  for  an  ex¬ 
emption  on  the  basis  of  historical  sig¬ 
nificance  shall  be  satisfied  upon  certi¬ 
fication.  by  the  petitioner,  that  the 
specifically  identified  natural  gas  out¬ 
door  lighting  fixture(s)  directly  con¬ 
tributes  to  the  quality  of  significance 
of  the  specifically  identified  historic 
property  or  district,  as  applicable;  and 
upon  a  finding  that  the  specifically 
identified  historic  property: 

(1)  Is  listed  on  the  National  Register 
of  Historic  Places  maintained  by  the 
Heritage  Conservation  and  Recreation 
Service,  Department  of  Interior,  or  is 
officially  determined  eligible  for  list¬ 
ing  by  the  Secretary  of  Interior,  pur¬ 
suant  to  the  National  Historic  Preser¬ 
vation  Act  (16  U.S.C.  470  as  amended), 
applicable  regulations  (36  CFR  Parts 
60  and  63),  and  Executive  Order  11593; 
or 

(2)  Is  in  a  district  whose  State  stat¬ 
utes  are  certified  as  providing  ade¬ 
quate  protection  of  historic  places  by 
the  Secretary  of  the  Department  of 
Interior,  pursuant  to  the  Tax  Reform 
Act  of  1976  (26  U.S.C.  191,  280B)  and 
applicable  regulations. 

(c)  Stays.  An  exemption  request 
shall  result  in  a  stay  from  the  prohibi¬ 
tions  set  forth  in  Subpart  B  of  this 
rule  if; 

(1)  The  petitioner  has  certified  that 
the  specifically  identified  natural  gas 


outdoor  lighting  fixture(s)  directly 
contributes  to  the  quality  of  signifi¬ 
cance  of  the  specifically  identified  his¬ 
toric  property  or  district,  as  applica¬ 
ble;  and 

(2)  An  application  is  pending,  before 
the  Department  of  Interior,  for  inclu¬ 
sion  in  one  of  the  categories  specified 
in  subparagraphs  (1)  or  (2)  of  para¬ 
graph  (b)  of  this  section. 

§  516.43  Memorial  lighting. 

(a)  Scope.  A  Federal,  State  or  local 
government  agency,  or  an  appropriate 
historical  association,  may  petition  the 
appropriate  State  regulatory  authori¬ 
ty  for  an  exemption  from  the  prohibi¬ 
tions  set  forth  in  §§516.20  and  516.21 
of  this  rule  on  the  basis  of  memorial 
lighting.  In  the  case  of  a  petition  for 
an  exemption  from  the  prohibition  set 
forth  in  §516.20  of  this  rule  (General 
prohibition  on  installation  of  natural 
gas  for  outdoor  lighting  fixtures),  an 
exemption  shall  be  granted  only  for 
replacement  of  a  natural  gas  outdoor 
lighting  fixture(s)  that  was  installed 
prior  to  November  9,  1978. 

(b)  Criteria.  The  criteria  for  an  ex¬ 
emption  on  the  basis  of  memorial 
lighting  shall  be  satisfied  upon  a  find¬ 
ing  that  the  specifically  identified  out¬ 
door  lighting  fixture(s)  directly  con¬ 
tributes  to  preserving  the  memory  of  a 
deceased  person  or  persons. 

§  516.44  Safety  of  persons  and  property. 

(a)  Scope.  A  local  distribution  com¬ 
pany,  a  direct  industrial  customer,  or 
an  interested  person  acting  on  behalf 
of  either,  may  petition  the  appropriate 
State  regulatory  authority  for  an  ex¬ 
emption  from  the  prohibitions  set 
forth  in  §§516.21  and  516.22  of  this 
rule  on  the  basis  of  the  necessity  to 
protect  the  safety  of  persons  and  prop¬ 
erty  if  such  natural  gas  was  being  sup¬ 
plied  on  November  9, 1978. 

(b)  Criteria.  The  criteria  for  an  ex¬ 
emption  on  the  basis  of  the  necessity 
to  protect  the  safety  of  persons  and 
property  shall  be  satisfied  upon  a  find¬ 
ing  that: 

(1)  (i)  Compliance  with  the  prohibi¬ 
tion  would  significantly  increase  the 
chances  of  bodily  injury  or  damage  to 
property; 

(ii)  Compliance  with  the  prohibition 
would  significantly  increase  the 
chances  of  the  occurrence  of  crime;  or 

(iii)  The  lighting  in  question  is  nec¬ 
essary  to  assure  conformance  with 
American  National  Standards  Insti¬ 
tute  (ANSI)  Standard  Number  D  12.1 
“The  American  National  Standard 
Practice  for  Roadway  Lighting;”  and 

(2)  Converting  to  a  substitute  light¬ 
ing  facility: 

(i)  Would  impose  a  substantial  hard¬ 
ship  on  a  person  other  than  a  local  dis¬ 
tribution  company,  a  pipeline  compa¬ 
ny,  or  a  company  that  manufactures 
or  supplies  natural  gas  outdoor  light- 
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ing  fixtures,  in  terms  of  personal 
income  or  savings;  or 

(ii)  Would  not  be  justified  by  the 
savings  likely  to  be  accrued  over  the 
useful  life  of  the  substitute  lighting 
facility. 

§  516.45  Time  to  install  substitute  lighting. 

(a)  Scope.  A  local  distribution  com¬ 
pany,  a  direct  industrial  customer,  or 
an  interested  person  acting  on  behalf 
or  either,  may  petition  the  appropri¬ 
ate  State  regulatory  authority  for  a 
temporary  exemption  from  the  prohi¬ 
bitions  set  forth  in  §§  516.21  and  516.22 
of  this  rule.  Such  an  exemption  shail 
be  on  the  basis  of  the  time  needed  to 
permit  the  installation  of  substitute 
lighting  where  no  adequate  outdoor 
lighting  (other  than  that  using  natu¬ 
ral  gas)  exists,  if  such  natural  gas  was 
beipg  supplied  on  November  9,  1978. 

(b)  Criteria.  The  criteria  for  an  ex¬ 
emption  on  the  basis  of  time  to  install 
substitute  lighting  shali  be  satisfied 
upon  a  finding  that: 

(1)  No  adequate  outdoor  lighting 
(other  than  that  using  naturai  gas)  is 
available  at  the  time  the  applicable 
prohibition  became  effective:  and 

(2)  The  time  required  for  installa¬ 
tion  of  the  substitute  lighting  will  not 
extend  beyond  one  year  from  the  date 
the  applicable  prohibition  became  ef¬ 
fective,  unless  facts  and  circumstances 
warrant  a  longer  period. 

§  516.46  Substantial  expen.se. 

(a)  Scope.  A  local  distribution  com¬ 
pany.  a  direct  industrial  customer,  or 
an  interested  person  acting  on  behalf 


of  either,  may  petition  the  appropriate 
State  regulatory  authority  for  an  ex¬ 
emption  from  the  prohibitions  set 
forth  in  §§516.21  and  516.22  of  this 
rule  on  the  basis  of  substantial  ex¬ 
pense  which  would  not  be  cost  justi¬ 
fied,  if  such  natural  gas  was  being  sup¬ 
plied  on  November  9, 1978. 

(b)  Criteria.  The  criteria  for  an  ex¬ 
emption  on  the  basis  of  substantial  ex¬ 
pense  which  would  not  be  cost  justi¬ 
fied  shall  be  satisfied  upon  a  finding 
that  compliance  with  the  prohibitions 
set  forth  in  §§  516.21  and  516.22  of  this 
rule  would  substantially  and  negative¬ 
ly  affect  the  profit  margin,  return  on 
investment,  or  rates  of  a  local  distribu¬ 
tion  company  or  direct  industrial  cus¬ 
tomer. 

§516.47  Public  interest. 

(a)  Scope.  A  local  distribution  com¬ 
pany,  a  direct  industrial  customer,  or 
an  interested  person  acting  on  behalf 
of  either,  may  petition  the  appropriate 
State  regulatory  authority  for  an  ex¬ 
emption  from  the  prohibitions  set 
forth  in  §§516.21  and  516.22  of  this 
rule  on  the  basis  of  the  public  interest 
and  consistency  with  the  proposes  of 
the  Act,  if  such  natural  gas  was  being 
supplied  on  November  9,  1978. 

(b)  Criteria.  The  criteria  for  an  ex¬ 
emption  on  the  basis  of  the  public  in¬ 
terest  and  consistency  with  the  pur¬ 
poses  of  the  Act  shall  be  satisfied 
upon  a  finding  that  converting  a  spe¬ 
cific  natural  gas  outdoor  lighting 
fixture(s)  to  substitute  lighting  would 
not  reduce  the  use  of  natural  gas. 
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